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BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 



INTRODUCTION AND SUMMARY 

The Department of State, on June 23, 2009, issued a Notice to be published in 
the Federal Register, titled Designation and Determination under the Foreign 
Missions Act (copy attached). 1 The Notice establishes - as a matter of federal law - 
an exemption from real property taxes for property owned by foreign governments 
and used to house staff of consular posts or multilateral missions (permanent missions 
to the United Nations or the Organization of American States). This tax exemption 
is created to advance significant national foreign policy interests, pursuant to the 
authority of the Foreign Missions Act (FMA), 22 U.S.C. § 4301, et seq., and in light 
of international friction and reciprocal burdens resulting from local taxation of 
mission properties in this country. 2 

The State Department's action results in consistent tax treatment of foreign 
government property in this country used to house staff of a wide variety of missions. 
In the 1980s, the State Department concluded that a similar tax exemption should be 
applied to foreign mission property used to house the staff of bilateral diplomatic 
missions (embassies). See Notice 1 (citing 51 Fed. Reg. 27303 (July 30, 1986)). The 
Notice also resolves a longstanding dispute between the United States and many 

1 The Notice was signed by Deputy Secretary of State Jacob L. Lew, who 
exercises the delegated authority of the Secretary of State. See 74 Fed. Reg. 8835-01 
(Feb. 26, 2009). 

2 The Notice expressly applies to the permanent missions of foreign 
governments to international organizations, including the United Nations and the 
Organization of American States. See 22 U.S.C. § 4309 (authorizing the State 
Department to make "any * * * provision" of the FMA "applicable with respect to an 
international organization," including "an official mission (other than a United States 
mission)" to "a public international organization, including any real property of such 
[a] * * * mission"). 



foreign governments (including India and Mongolia, whose missions are named as 
defendants in this action) that objected to state and local taxation of mission staff 
housing as contrary to international law. See Notice 1-2. The State Department's 
Notice confers a benefit on foreign missions as a matter of domestic federal law under 
the FMA, thus eliminating the need to resolve that question of international law 

The designation of a federal exemption from real property taxes for mission 
staff housing is within the State Department's authority under the FMA. The 
exemption applies to the property at issue in these cases and preempts any 
inconsistent state or local laws. As a consequence, neither New York City nor any 
other locality can impose or collect taxes on property owned by foreign governments 
and used to house staff of the foreign government's permanent mission to the United 
Nations. 

The liens at issue here are invalid in light of the State Department benefit 
determination. Indeed, the Notice expressly states that it "shall operate to nullify any 
existing tax liens with respect to such property." Notice 2. 3 The effect on this 
litigation is indisputable: The nullification of any outstanding tax liens on mission 
property eliminates the fundamental predicate for this entire action, and requires 
vacatur of the district court's decision validating the liens and assessing taxes against 
the U.N. mission properties at issue here. The judgments below accordingly should 
be vacated and the cases should be remanded with instructions to dismiss. 



3 The Notice does not require New York City to refund any taxes already 
collected. See Notice 2. 
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ARGUMENT 

THE DEPARTMENT OF STATE'S BENEFIT DETERMINATION 
UNDER THE FOREIGN MISSIONS ACT NULLIFIES ANY 
EXISTING TAX LIENS. 

A. The Foreign Missions Act Confers Authority On The 
State Department To Designate And Determine The 
Benefits Accorded To Foreign Missions. 

1. The State Department's Notice falls within the broad authority granted 
in the FMA. That statute specifies that the State Department shall determine "[t]he 
treatment to be accorded to a foreign mission in the United States." 22 U.S.C. 
§ 4301(c). Among the functions specified in the FMA, the State Department shall 
"[p]rovide or assist in the provision of benefits for or on behalf of a foreign mission 
in accordance with section 4304 of this title." 22 U.S.C. § 4303(2). 

In turn, section 4304 delineates the "[provision of benefits" by the State 
Department to foreign missions. The State Department can provide benefits, subject 
to any "terms and conditions" the Department specifies, either "[u]pon the request of 
a foreign mission," or whenever the State Department "determines that such action 
is reasonably necessary on the basis of reciprocity or otherwise" in order to advance 
certain foreign relations goals. 22 U.S.C. § 4304(a)-(b). The statute lists those goals, 
which include: 

• "to facilitate relations between the United States and a sending 
State," 

• "to protect the interests of the United States," 

• "to adjust for costs and procedures of obtaining benefits for 
missions of the United States abroad," and 

• "to assist in resolving a dispute affecting United States interests 
and involving a foreign mission or sending State." 
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22 U.S.C. § 4304(b)(l)-(4). 

"Benefit" is a broad, inclusive term in the FMA. The statute specifies one 
category of benefits - the acquisition of property, goods, or services - but the statute 
also delegates to the State Department the authority to specify "such other benefits 
as the Secretary may designate." 22 U.S.C. § 4302(a)(1). The definition of "benefit" 
thus gives the State Department authority to determine all aspects of the "treatment 
to be accorded to a foreign mission in the United States." 22 U.S.C. § 4301(c). 4 The 
expansive scope of the State Department's authority to confer benefits is confirmed 



4 In determining the "treatment" to be accorded to foreign missions, the FMA 
directs the State Department to consider (among other factors) the reciprocal 
"benefits, privileges, and immunities" accorded to missions of the United States by 
other countries. 22 U.S.C. § 4301(c). The statute also directs the State Department 
to "[a]ssist" federal, state, and local governments in "according benefits, privileges 
and immunities" to foreign missions. 22 U.S.C. § 4303(1). Although the FMA refers 
to privileges and immunities along with benefits, the statute does not expressly grant 
the State Department any specific authority to establish privileges and immunities of 
missions. Instead, the statutory phrase refers to the international law obligations the 
United States owes to foreign missions. See 28 U.S.C. § 43 10 (entitled "Privileges 
and immunities") ("Nothing in this chapter shall be construed to limit the authority 
of the United States to carry out its international law obligations."). The FMA gives 
the State Department authority to confer benefits that go beyond the privileges and 
immunities established by international law. Indeed, the legislative history reflects 
Congress' view that privileges and immunities under international law are a subset 
of the benefits that the State Department is authorized to provide to foreign missions. 
See, e.g. , 127 Cong. Rec. H26074 (Oct. 29, 1981) (section-by-section analysis of 
House bill substantially identical to FMA as enacted: FMA's broad authority "is 
intended * * * to enable the United States to exercise more effective control over the 
granting of privileges, immunities, and other benefits to foreign missions"). Although 
appellants argue that U.N. mission-staff housing is entitled to tax exemption under 
international law, the State Department acted under its domestic statutory authority 
pursuant to the FMA. The Notice thus does not require the Court to answer the 
question whether international law would provide an independent basis for affording 
appellants an exemption from real estate taxes. 
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by Congress' direction that "[determinations with respect to the meaning and 
applicability of the term[] * * * shall be committed to the discretion of the Secretary." 
22 U.S.C. § 4301(b). Thus, the State Department not only has the statutory power to 
"designate" any "other benefits," but may also "[d]etermin[e]" the "meaning" of the 
term "benefit." 

The FMA repeatedly emphasizes the broad authority Congress granted to the 
State Department to specify the treatment of foreign missions by designating benefits. 
See, e.g., 22 u - s - c - §§ 4301(c), 4302(b), 4303(l)-(2),(5), 4304(a)-(b). The statute 
also expressly commits to the State Department's discretion all determinations under 
the FMA, including the designation and determination of benefits. See 22 U.S.C. 
§ 4308(g) ("Except as otherwise provided, any determination required under this 
chapter shall be committed to the discretion of the Secretary."). That language 
reflects Congress' judgment that the State Department shall bear primary 
responsibility for determining the treatment of foreign missions. Cf Sheridan 
Kalorama Historical Ass'n v. Christopher , 49 F.3d 750, 757-758 (D.C. Cir. 1995) 
("[T]he Secretary's consideration of a chancery proposal pursuant to the FMA, being 
bound up with security concerns and issues of reciprocity among nations, is highly 
discretionary. Indeed, there are no substantive criteria in the statute to limit the 
Secretary's discretion.") (citations omitted). 

2. The FMA's legislative history confirms the breadth of authority 
conferred on the State Department. That history emphasizes Congress ' judgment that 
the State Department must have broad authority to establish the treatment of foreign 
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missions in this country. For example, the House Committee on Foreign Affairs 
observed that the FMA "is replete with discretionary authorities," which "are 
intended to provide the flexibility, which the Department of State has not heretofore 
possessed, to enable the Secretary to decide which sanction or other response is most 
appropriate to solve a specific problem." 127 Cong. Rec. H26071 (Oct. 29, 1981). 

The legislative history also confirms the FMA's broad definition of the term 
"benefit." After referring to the statute's explicit list of examples of acquisitions of 
property, goods, and services, the House committee emphasized that "this 
enumeration is merely illustrative and not exhaustive." Id. at H26073. The 
Committee went on to observe that "this provision explicitly grants the Secretary of 
State authority to designate what constitutes a 'benefit' for purposes of this title." 
Ibid. 

The State Department's extraordinary discretion under the statute was also the 
subject of legislative attention. The statutory authority, in section 4302(b), to 
determine the meaning and applicability of statutory terms (including "benefit") "is 
intended to avoid conflicting interpretations by different government agencies and 
courts and potential litigation that might detract from the efficient implementation of 
this title or might adversely affect the management of foreign affairs." Id. at H26074. 
And the express commitment of discretion to the State Department, in section 
4308(g), was described as "parallel [ing] the provisions of [section 4302(b)] with 
respect to the authority of the Secretary to make determinations," and was "necessary 
in order to avoid inconsistent interpretations or policies." Li at 26077. 
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3. The State Department's Notice here is a proper exercise of the powers 
granted under the FMA. In 1986, the State Department issued a public notice 
recognizing an exemption from real property taxes for the residences of staff of 
bilateral foreign diplomatic missions. See 51 Fed. Reg. 27303 (July 30, 1986). The 
Fourth Circuit upheld that policy and (relying on the Supremacy Clause) prohibited 
efforts by a local government to impose real estate taxes on such diplomatic-residence 
properties. See United States v. Arlington County , 669 F.2d 925 (4th Cir. 1982) 
( Arlington County I) (upholding application of the State Department tax-exemption 
policy prospectively); United States v. Arlington County , 702 F.2d 485 (4th Cir. 
1983) ( Arlington County II ) (retroactive application upheld). 

At the time of that announcement, the State Department's policy concerning 
tax exemption for staff-residence property extended only to the housing for staff of 
bilateral diplomatic missions, not to other foreign mission staff residences, such as 
foreign government property used to house staff of consulates or permanent missions 
to international organizations. Under the State Department's policy at the time, those 
other mission properties remained subject to real property taxes by state and local 
governments. See United States Mission to the United Nations Circular Note 
HC-12-01 (April 5, 2001). 

In the intervening years, the efforts of local governments in the United States 
to tax foreign mission property used to house staff of consulates and permanent 
missions to international organizations - including efforts by New York City to 
impose real estate taxes on the properties at issue in this case - have proved to be a 
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persistent irritant in the foreign relations of the United States. The governments of 
India and Mongolia, among others, have repeatedly objected to those tax assessments, 
and have sought protection from the State Department. 

Even more significantly, foreign governments have recently imposed or 
threatened to impose barriers, restrictions, and limitations on the operation of United 
States missions abroad. For example, the government of India has refused to issue 
permits for a new consular compound in Mumbai, resulting in substantial monetary 
costs to the United States and frustrating efforts to improve security for consular staff. 
See Notice 2 (describing "[r]esponsive measures taken against the United States [that] 
have impeded significantly the State Department's ability to implement urgent and 
congressionally mandated security improvements to our Nation's diplomatic and 
consular facilities abroad, imposing unacceptable risks to the [American] personnel 
working in those facilities"). 

Foreign governments have also threatened to impose taxes on staff-residence 
property owned by the United States abroad, justifying their policies by reference to 
the taxable status in the United States of property used for foreign mission staff 
housing. "The dispute has become a major irritant in the United States' bilateral 
relations and threatens to cost the United States hundreds of millions of dollars in 
reciprocal taxation." Notice 1. Thus, efforts by localities to tax foreign mission 
properties in this country have hindered the foreign relations of the United States by 
prompting foreign governments to retaliate against the United States in the diplomatic 
arena. 
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The Notice expressly refers to those concerns, and explains the 
disproportionate harm to the United States that flows from local taxation of foreign 
mission properties in this country. The United States is "the largest foreign- 
government property owner overseas," and as such "benefits financially much more 
than other countries from an international practice exempting staff residences from 
real property taxes, and stands to lose the most if the practice is undermined." Notice 
1-2. Those explanations confirm that the State Department's "due consideration of 
the benefits, privileges, and immunities provided to missions of the United States" 
abroad, "as well as matters relating to the protection of the interests of the United 
States," specifically informed the benefit determination at issue here. 22 U.S.C. 
§ 4301(c). 

The State Department has now acted under the FMA to extend the same tax 
treatment that applies to bilateral diplomatic missions to apply as well to consular 
missions and multilateral diplomatic missions. By specifically and expressly 
providing those foreign missions with the federal benefit of tax exemption, the State 
Department has exercised the authority granted by Congress in the FMA under 
section 4304, and has thereby determined "the treatment to be accorded to [those] 
foreign mission[s] in the United States." 22 U.S.C. § 4301(c). 

The State Department exercised its authority under section 4304 to provide 
benefits. The Notice recognizes "the request of foreign missions" as one of the 
matters prompting the benefit determination. Notice 1; cf 22 U.S.C. § 4304(a). It 
also determines that the tax exemption benefit "is necessary to facilitate relations 
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between the United States and foreign states, to protect the interests of the United 
States, to allow for a more cost[-]effective approach to obtaining benefits for U.S. 
missions abroad, and to assist in resolving a dispute affecting U.S. interests." Notice 
1; cf. 22 U.S.C. § 4304(b). In identifying those foreign-relations purposes, the State 
Department considered the factors Congress identified as relevant to the 
determination of benefits under the FMA. See 22 U.S.C. § 4304(b)(l)-(4). 

The Notice expressly supersedes earlier contrary statements by the State 
Department that authorized local taxation of such properties: "Prior inconsistent 
guidance is hereby rescinded." Notice 1. The FMA's sweeping grant of authority 
necessarily includes the ability to change position when the State Department deems 
it necessary to accomplish foreign-relations purposes. Indeed, a benefit determination 
issued "to assist in resolving a dispute affecting United States interests and involving 
a foreign mission or sending State" may require such a change in the underlying legal 
principles that gave rise to that dispute. 22 U.S.C. § 4304(b)(4); see also, e.g. , FCC 
v. Fox Television Stations, Inc. , 129 S. Ct. 1800, 1810 (2009) ("there is no basis * * * 
for a requirement that all agency change be subjected to more searching review"). 
The Fourth Circuit expressly upheld a similar change in position by the State 
Department. See Arlington County II , 702 F.2d at 489 n.9. 

4. Congress in the FMA recognized and approved the need for the State 
Department to specify the treatment of foreign missions as an integral part of the 
conduct of foreign relations. That delegation of authority to the Executive is not 
unusual. See, e.g. , Zemel v. Rusk , 381 U.S. 1, 17 (1965) ("Congress - in giving the 
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Executive authority over matters of foreign affairs - must of necessity paint with a 
brush broader than that it customarily wields in domestic areas."); United States v. 
Curtiss- Wright Export Corp. , 299 U.S. 304, 315-322 (1936) (explaining why 
delegations in the foreign affairs context differ from those in the domestic context). 

Where Congress expressly confers such broad discretion on a federal agency, 
even outside the realm of foreign affairs, the agency's "views merit the greatest 
deference." Air Freight Sys., Inc. v. NLRB , 510 U.S. 3 17, 324 (1994). Indeed, where 
the statute expressly delegates authority to an agency to implement a broad legislative 
mandate, the agency's exercise of that authority is "entitled to more than mere 
deference or weight"; it should be accorded "legislative effect." Schweiker v. Gray 
Panthers , 453 U.S. 34, 44 (1981) (internal quotation marks omitted). 

Judicial deference is even more appropriate here, in light of the Executive's 
foreign policy primacy. The D.C. Circuit has held that a benefit determination under 
the FMA represents the "apex" of the "authority of the executive branch, always great 
in the foreign policy field," because the State Department's determination is 
"pursuant to an express congressional authorization." Palestine Information Office 
v. Schultz , 853 F.2d 932, 934 (D.C. Cir. 1988) (citing Youngstown Sheet & Tube Co. 
v. Sawyer , 343 U.S. 579, 637 (1952) (Jackson, J., concurring)); see also id. at 937. 

Here, the State Department has specifically identified serious foreign policy 
implications arising from local taxation of foreign mission properties. Moreover, the 
Secretary has considered - as specifically contemplated by the FMA, see, e^g., 22 
U.S.C. § 4301(c) - the benefits provided to United States missions by foreign 
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governments, which typically include exemption from property taxes. This Court 

should defer to the State Department's decision under the FMA to confer benefits as 

a mechanism to resolve international diplomatic friction and secure even greater 

benefits abroad for the nation as a whole. 

B. The State Department's Benefit Determination 
Preempts Inconsistent State And Local Laws. 

The State Department's action under the FMA constitutes governing federal 
law, which preempts any inconsistent state or local rule under the Supremacy Clause 
of the Constitution. See U.S. Const., Art. VI, cl. 2 ("the Laws of the United States 
* * * shall be the supreme Law of the Land; * * * any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding"). Here, the express purpose of 
the Notice was to override state and local laws that posed an obstacle to the foreign 
policy of the United States. The State Department's benefit determination leaves no 
doubt of its preemptive effect: "I further determine that * * * any state or local laws 
to the contrary are hereby preempted." Notice 1. 

There can be no dispute that "a federal agency acting within the scope of its 
congressionally delegated authority may pre-empt state regulation and hence render 
unenforceable state or local laws that are otherwise not inconsistent with federal law." 
City of New York v. FCC , 486 U.S. 57, 63-64 (1988) (internal quotation marks 
omitted). And here the State Department's Notice expressly creates a direct conflict 
between local laws that generally impose a tax on real property and the State 
Department's provision of a federal exemption from any tax on foreign mission 
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property used for staff housing. "[C]onflict pre-emption * * * occurs when 
compliance with both state and federal law is impossible, or when the state law stands 
as an obstacle to the accomplishment and execution of the full purposes and objective 
of Congress." United States v. Locke , 529 U.S. 89, 109 (2000) (internal quotation 
marks omitted). Under the Supremacy Clause, any such conflict must be resolved in 
favor of the federal rule. See, e.g. , Maryland v. Louisiana , 451 U.S. 725, 746 (1981) 
(state laws that conflict with federal law are "without effect"). 

The Supreme Court has recently reiterated that judicial "inquiry into the scope 
of a statute's pre-emptive effect is guided by the rule that the purpose of Congress is 
the ultimate touchstone in every pre-emption case." Altria Group, Inc. v. Good , 129 
S. Ct. 538, 543 (2008) (internal quotation marks and citations omitted). The purpose 
of Congress to preempt state and local laws may be discerned from various 
indications, including "a statute's * * * structure and purpose." Ibid. "Pre-emptive 
intent may also be inferred if * * * there is an actual conflict between state and federal 
law." Ibid. There is no presumption against preemption here both because the arena 
of foreign relations has historically been subject to federal regulation and because (as 
explained below) taxation is not among the police powers reserved to the states. See, 
e.g. , Locke , 529 U.S. at 108. Moreover, where Congress authorizes Executive action 
in the arena of foreign affairs, the resulting "plenitude of Executive authority * * * 
controls the issue of preemption." Crosby v. National Foreign Trade Council , 530 
U.S. 363, 375-376 (2000) (citing Youngstown Sheet & Tube and Curtiss-Wright) . 
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Here, the FMA's broad scope and Congress' decision to confer extraordinary 
discretion on the State Department confirm the intent to authorize preemptive federal 
actions. Notably, the FMA expressly identifies the area of foreign mission treatment 
as an appropriate subject of federal concern. See 22 U.S.C. § 4301(a) ("The Congress 
finds that the operation in the United States of foreign missions and public 
international organizations and the official missions to such organizations, including 
the permissible scope of their activities and the location and size of their facilities, is 
a proper subject for the exercise of Federal jurisdiction."). That expression of 
legislative intent to authorize federal regulation confirms the need for federal 
preemption that the State Department deems necessary to accomplish the foreign- 
relations purpose of the statute. 

The FMA explicitly addresses preemption, further confirming that the federal 
exemption from property taxes set forth in the Notice is properly preemptive. In 
addition to establishing the State Department as the exclusive federal agency with 
authority to confer benefits on foreign missions, the statute lists categories of state 
and local police powers - including laws "regarding zoning, land use, health, safety, 
or welfare" - generally protected from preemption. 22 U.S.C. § 4307. Taxation is 
conspicuously not among the items in that list. 

The FMA's preemption provision preserves specified examples of the states' 
traditional police powers as narrow exceptions to the very broad discretion conferred 
by Congress on the State Department to determine the treatment of foreign missions 
in this country. By preserving those examples of state and local police power from 
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federal preemption, Congress reaffirmed the broad preemptive effect of other benefit 
determinations made by the State Department. The legislative history confirms that 
"[t]he exercise of Federal jurisdiction embodied in [22 U.S.C. § 4306] and the other 
applicable provisions of this title preempts the application of any other provision of 
law, to the extent that such other law is inconsistent." 127 Cong. Rec. at H26076; see 
also Conf. Rep. No. 97-693, 39 (1982) (conference bill "clarifies the preemptive 
effect of the exercise of federal jurisdiction regarding the conferral or denial of 
benefits under this legislation"); id. at 43 (FMA "reflects the policy of Federal 
preemption in foreign relations"). 5 

Congress' omission of taxation from the list of police powers protected from 
preemption in section 4307 is consistent with the Supreme Court's preemption 
jurisprudence. Taxation is not within the category of police powers described by the 
Supreme Court as presumptively protected from federal preemption. See Altria, 129 
S. Ct. at 543 (Court begins preemption analysis "with the assumption that the historic 
police powers of the States [are] not to be superseded by the Federal Act unless that 
was the clear and manifest purpose of Congress") (quoting Rice v. Santa Fe Elevator 
Corp. , 33 1 U.S. 218, 230 (1947)). The Supreme Court has repeatedly distinguished 
taxation from state police powers. Nearly seventy-five years ago, Justice Cardozo, 

5 The conference committee added to section 4307 the list of police powers 
preserved from preemption, along with the exception specifying that a denial of 
benefits by the State Department shall be controlling. The Conference Report does 
not address preemption of tax laws, and nothing in the legislative history undermines 
the federal preemption of those laws where appropriate in the exercise of the 
Executive's foreign relations powers. 
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on behalf of a unanimous Court, articulated the view that "[n]either the power to tax 
nor the police power may be used by the state [to] establish an economic barrier 
against competition." Baldwin v. G.A.F. Seelig, Inc. , 294 U.S. 511, 527 (1935). 
There would have been no need to list the two types of state action disjunctively if 
taxation were an example of the police power. Likewise, this Court has characterized 
a New York law as an instance in which "the State has gone beyond its taxing powers 
and has employed its police powers." See Mobil Oil Corp. v. Tully , 639 F.2d 912, 
918 (2d Cir.), cert, denied, 452 U.S. 967 (1981). 

Preemption of state and local tax laws is not unusual in the regulation of 
foreign missions. The State Department in 1998 designated an exemption from 
federal, state, and local excise taxes on tobacco as a benefit accorded to foreign 
missions and their personnel, pursuant to the State Department's authority under the 
FMA. See 74 Fed. Reg. 5019 (Jan. 28, 2009) (referring to and reiterating 1998 
determination). And the Arlington County litigation confirmed that local tax laws are 
subject to federal preemption when the State Department determines that the 
treatment of foreign missions requires an exemption. "Maintenance of friendly 
relations with foreign powers transcends in importance municipal taxation. The 
County must yield in the interests of us all, itself included, to a course of favorable 
treatment, the purpose, and probable end effect, of which is to improve international 
relations, with East Germany, and possibly with other nations similarly 
circumstanced." Arlington County II , 702 F.2d at 488; see also Arlington County I , 
669 F.2d at 929-930 (recognizing the Executive's authority to enter into a bilateral 
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international agreement that exempts diplomatic mission staff housing from local 

property taxes). This Court has likewise affirmed a judgment that federal law 

preempts state and local taxation of foreign mission properties. See United States v. 

City of Glen Cove, 322 F.Supp. 149, 152-153 (E.D.N.Y.) (applying Consular 

Convention, as construed by State Department, to provide exemption from local 

taxation of diplomatic residence), aff d per curiam, 450 F.2d 884 (2d Cir. 1971). 

C . The Foreign Missions Act Permits the State Dep artment 
To Make Benefit Determinations That Settle Claims 
Against Foreign Sovereigns. 

The State Department's Notice expressly settles claims of existing tax liability 
that have been asserted against foreign states. It confers a benefit of federal tax 
exemption that "shall apply to taxes that have been or will be assessed against any 
foreign government with respect to property subject to this determination." Notice 
2 (emphasis added). The Notice expressly "operate[s] to nullify any existing tax liens 
with respect to such property, but [does] not operate to require refund of any taxes 
previously paid by any foreign government regarding such property." Ibid. In 
settling existing claims against foreign states, the Notice is an unexceptional exercise 
of the Executive's foreign affairs powers, especially where, as here, the Executive's 
action is taken pursuant to a statute that expressly authorizes the action. 

In Dames & Moore v. Regan , 453 U.S. 654 (1981), the Supreme Court upheld 
the President' s action suspending (and ultimately terminating) pending claims against 
Iran in United States courts. Although "neither the IEEPA nor the Hostage Act 
constitutes specific authorization of the President's action suspending claims," the 



17 



failure of Congress to delegate specific authority did not preclude the President's 
action. Id. at 677. The Court specifically invoked the deference owed to Executive 
action in the foreign affairs arena. See id at 678-688. 

The FMA specifically authorizes the Secretary to make a benefit determination 
"[i]f the Secretary determines that such action is reasonably necessary on the basis of 
reciprocity or otherwise * * * to assist in resolving a dispute affecting United States 
interests and involving a foreign mission or sending State." 22 U.S.C. § 4304(b)(4). 
Here, the State Department has expressly made such a determination. See Notice 1 ; 
see also id. at 1-2 (explaining nature and significance of dispute). The State 
Department's action nullifying existing tax liens against foreign states falls under the 
Executive's broad authority to resolve claims against foreign states as part of the 
resolution of an international dispute. Dames & Moore held that the Executive has 
the authority to resolve claims against foreign sovereigns, even without express 
congressional authorization. A fortiori , the State Department' s action is proper when 
exercised under a statute that explicitly empowers the Department to confer benefits 
on foreign missions to resolve an international dispute. 

The Executive's exercise of its delegated authority under the FMA is 
unaffected by the presumption against construing statutes regulating private conduct 
from having retroactive effect. 6 In the analogous circumstance of foreign sovereign 

6 As the Supreme Court has explained, for retroactivity purposes, "the same 
principle" guides the courts in evaluating "a statutory grant of legislative rulemaking 
authority" as guides them in evaluating statutes that regulate primary conduct. 
Bowen v. Georgetown Univ. Hosp. , 488 U.S. 204, 208 (1988). 
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immunity, the Supreme Court has emphasized that the "antiretroactivity presumption, 
while not strictly confined to cases involving private rights, is most helpful in that 
context." Republic of Austria v. Altmann , 541 U.S. 677, 696 (2004). There are no 
cases suggesting that the presumption should apply in cases involving public rights 
in the foreign affairs context. 7 Thus, for example, in Altmann , the Supreme Court 
concluded that the rules governing foreign sovereign immunity embodied in the FSIA 
"reflect[] current political realities and relationships, and aim[] to give foreign states 
and their instrumentalities some present protection from the inconvenience of suits 
as a gesture of comity." Ibid. ; see also Abrams v. Societe Nationale Pes Chemins De 
Fer Fraincais , 389 F.2d 61 (2d Cir. 2004) (rejecting retroactivity objections and 
citing Altmann in applying FSIA to pre-enactment conduct). Just this Term, the 
Supreme Court applied Altmann , holding that "the judicial presumption against 
retroactivity * * * does not induce us to read [a statute giving the President authority 
to make an exception to immunity inapplicable to Iraq] more narrowly." Republic of 
Iraq v. Beaty, No. 07-1090, slip op. 15, 2009 WL 1576569, *11 (U.S.June 8,2009). 

Like Altmann , this case does not involve a claim of private rights. The public 
claims of subnational authorities against foreign sovereigns at issue here do not limit 
the Executive's authority to resolve international claims, especially in light of the 

7 That presumption is motivated by the desire to protect private actors from a 
legislature 's use of "retroactive legislation as a means of retribution against unpopular 
groups or individuals." Altmann , 541 U.S. at 693 (quotation marks omitted). It is 
also intended to avoid "upset[ting] settled expectations." Ibid. But "the 
antiretroactivity presumption is just that - a presumption, rather than a constitutional 
command." Id. at 692. 
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FMA's broad delegation of authority to the State Department. Significantly, state and 
local authorities are subordinate to the federal government, and their priorities must 
give way to federal prerogatives in the area of foreign affairs. See, e.g. , Arlington 
County II , 702 F.2d 488 ("Maintenance of friendly relations with foreign powers 
transcends in importance municipal taxation. The County must yield in the interest 
of us all"). 

As with the FSIA, the FMA's express grant of authority to the State 
Department to confer benefits on foreign missions reflects current political realities 
and relationships and furthers the national interests of the United States. Because the 
FMA authorizes the State Department to confer exemption from property tax as a 
benefit of foreign missions, state and local governments cannot have had previously 
settled expectations in any property taxes they might assess against such property or 
in tax liens that arise as a matter of state law. See id. at 486-89 (upholding State 
Department determination of exemption from taxation of bilateral mission property 
against assertion of existing tax liability); cf Agreement On State and Local Taxation 
of Foreign Employees of Public International Organizations, Art. 1, T.I.A.S. No. 
12135, entered into force May 24, 1 994 (exempting wages and other income received 
by employees of specified international organizations "from all taxes * * * which 
have been, are or may hereafter be imposed by any state * * * or any political 
subdivision or local authority thereof); Pub. L. No. 103-236, Title IV, Part B, Sec. 
421, 108 Stat 382 (April 30, 1994) (legislation authorizing President to bring into 
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force Agreement On State and Local Taxation but not requiring states to refund taxes 
already paid). 

Moreover, the State Department's exercise of authority under the FMA to 
designate benefits as a means of "resolving a dispute affecting United States interests 
and involving a foreign mission" (22 U.S.C. § 4304(b)(4)) does not implicate the 
rationale underlying the antiretroactivity presumption. The provision manifestly is 
intended to permit the State Department to settle conflicts with foreign states, as it 
seeks to do here with respect to India and Mongolia, in furtherance of the Nation's 
foreign policy interests. Cf Dames & Moore , 453 U.S. 678-88. Accordingly, the 
antiretroactivity presumption does not apply to actions under this statute. 
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CONCLUSION 



For the foregoing reasons, the judgment of the district court should be vacated, 



and the case should be remanded with instructions to dismiss. 
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ADDENDUM 
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NOTICE 
DEPARTMENT OF STATE 

Designation and Determination under the Foreign Missions Act 

Pursuant to the authority vested in the Secretary of State by the laws of the United 
States, including the Foreign Missions Act, 22 U.S.C. § 4301 et seq., and delegated 
by the Secretary of State to me as one of the President's principal officers for 
foreign affairs by Delegation of Authority No. 245-1 of February 13, 2009, and at 
the direction of the Secretary of State, and after due consideration of the benefits, 
privileges, and immunities provided to missions of the United States abroad, as 
well as matters related to the protection of the interests of the United States, and at 
the request of foreign missions, I hereby designate exemption from real property 
taxes on property owned by foreign governments and used to house staff of 
permanent missions to the United Nations or the Organization of American States 
or of consular posts as a benefit for purposes of the Foreign Missions Act. I further 
determine that such exemption shall be provided to such foreign missions on such 
terms and conditions as may be approved by the Office of Foreign Missions and 
that any state or local laws to the contrary are hereby preempted. Prior inconsistent 
guidance is hereby rescinded. This action is in accord with the tax treatment of 
foreign government-owned property in the United States used as residences for 
staff of bilateral diplomatic missions, see Department of State, Notice: Property 
Owned by Diplomatic Missions and Used to House the Staff of Those Missions is 
Exempt from General Property Taxes, 51 Fed. Reg. 27303 (July 30, 1986), and 
conforms to the general practice abroad of exempting government-owned property 
used for bilateral or multilateral diplomatic and consular mission housing. 

This action is necessary to facilitate relations between the United States and foreign 
states, to protect the interests of the United States, to allow for a more cost effective 
approach to obtaining benefits for U.S. missions abroad, and to assist in resolving a 
dispute affecting U.S. interests and involving foreign governments which assert that 
international law requires the exemption from taxation of such diplomatic and 
consular properties. The dispute has become a major irritant in the United States' 
bilateral relations and threatens to cost the United States hundreds of millions of 
dollars in reciprocal taxation. As the largest foreign-government property owner 
overseas, the United States benefits financially much more than other countries 
from an international practice exempting staff residences from real property taxes, 
and it stands to lose the most if the practice is undermined. Responsive measures 
taken against the United States because of the dispute also have impeded 
significantly the State Department's ability to implement urgent and 
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congressionally mandated security improvements to our Nation's diplomatic and 
consular facilities abroad, imposing unacceptable risks to the personnel working in 
those facilities. This action will allow the United States to press forward with 
improvements that will protect those who represent the Nation's interests abroad. 

The exemption from real property taxes provided by this designation and 
determination shall apply to taxes that have been or will be assessed against any 
foreign government with respect to property subject to this determination, and shall 
operate to nullify any existing tax liens with respect to such property, but shall not 
operate to require refund of any taxes previously paid by any foreign government 
regarding such property. These actions are not exclusive and are independent of 
alternative legal grounds that support the tax exemption afforded herein. 
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